I. INTRODUCTION
How can a centrist president or governor best influence law through the appointment of judges? Imagine that there are two sitting judges and one of the positions becomes vacant. The other, veteran judge is on the extreme right, from the perspective of the executive, and the executive prefers centrist outcomes. Should the executive appoint a centrist or, instead, appoint a left-wing extremist who might offset the sitting, right-wing judge?
Conventional wisdom holds that judges counteract, or balance, one another; a left-wing appointment carries the best hope offsetting the existing, right-wing judge. As then-Judge Benjamin Cardozo suggested in his 1921 book, The Nature of the Judicial Process, "[t]he eccentricities of judges balance one another." 1 Following this intuition, a moderate appointment would simply cause judicial outcomes to converge to a rule about halfway between the moderate and the right-wing position. There is, however, good reason to think that this conventional wisdom is misguided and that extremists do not necessarily offset one another.
To analyze this problem, an understanding of how legal rules reflect and aggregate the different views of judges is required. Such legal rules may develop gradually, the culmination of a number of narrow decisions on point. William Landes and Richard Posner contend that the rule created by one decision will be narrow in scope and broader rules usually require a series of decisions. 2 The decisions in each of the individual cases may be influenced by the preferences of the judges that decided each case. 3 Judges often decide only the cases before them. Such behavior may be especially pronounced when judges work with vague standards such as "reasonable," "excessive," and "material." In these contexts, judges will often decide the presented case without venturing to pronounce a bright line rule that would determine the result in all future cases of the same kind. For example, when the Supreme Court took on the task of determining whether punitive damages awards were excessive, it declined to decide the case of first impression with a clear rule, but instead heard several cases over some years and determined from the facts of each case whether the award under review was acceptable or excessive.
It is under this case-by-case approach to judicial decision-making that we would expect legal rules to best take into account different ideologies on the bench. 4 If all judges have the same view, the line of liability will reflect this view. But where will this line in the sand be drawn if judges with heterogeneous preferences resolve disputes? Do the legal rules that emerge from judicial lawmaking reflect the median voter on the bench? How do different distributions of judicial preferences generate different laws? Will the line of liability between compliance and Unlike broad rules, a narrow decision of one judge has the effect of leaving parts of the law undetermined. This gives judges of future cases greater discretion, affording these judges the opportunity to affect the development of the law. If all judges respect precedent, the gray area of the law will eventually disappear and a clear line in the sand separating compliance from violation will be drawn. 2 William M. Landes and Richard A. Posner (1976), 'Legal Precedent: A Theoretical and Empirical Analysis,' 19 Journal of Law and Economics 249: "for it is only from a series of decisions, each determining the legal significance of a slightly different set of facts, that a rule applicable to a situation common or general enough to be likely to recur in the future can be inferred." at 310. The "attitudinal" model of judicial behavior, which claims that judicial decisions are best explained by political preferences has been discussed in academic works too numerous to cite here. I provide some references below, in note 10. An excellent summary of this literature on the attitudinal model can be found in Chapter 2 of Richard A. Posner (2008) , How Judges Think.
violation differ under different distributions of judges? Does the law develop differently if the judges issued rules instead of interpreting cases narrowly? These are the questions that this paper seeks to answer.
At least two broad areas of scholarship have explored similar questions. The first branch of scholarship-and the area most closely related to this paper-uses an economic lens to analyze the evolutionary properties of case law. A wave of theoretical literature in the late 1970s and early 1980s sought to explain why the common law may generate more efficient rules than the legislature. 5 Various explanations were proffered such as judges having preferences for efficiency, 6 incremental improvements in the informational content of the law, 7 and litigant behavior. 8 More recently, researchers have investigated the evolutionary properties of case law when judges have heterogeneous preferences. The assumption of heterogeneous judicial preferences follows the legal realism tradition that suggested personal biases of judges can influence the path of the law. 9 evidence that suggests judicial decisions are influenced by ideology, as well as precedent. 10 Nicola Gennaioli and Andrei Shleifer show that when judges distinguish cases, the legal rules that emerge wash out judicial bias and provide greater precision in the law. 11 The authors call their central finding, the "Cardozo Theorem," in line with the aforementioned proposition that the eccentricities of the judges wash out. 12 Giacomo Ponzetto and Patricio Fernandez present a model where case law is shown to be a continuous and never-ending process of evolution with probabilistic convergence toward efficiency. 13 Still within this first branch of scholarship, a series of papers have provided an economic analysis of the process of rule-making.
Ponzetto and Fernandez also find that the biases of the judges balance one another over time, consistent with the Cardozo Theorem. 12 In a separate paper, Gennaioli and Shleifer find that when judges overrule precedent in a similar model, the evolutionary process is unstable, and case law is not conducive to either convergence or efficiency. Nicola Gennaioli and Andrei Shleifer Lewis Kornhauser's excellent 1992 article exploring how case law exhibits the property of path dependence. 15 The second branch of scholarship examines how groups make decisions and whether those decisions reflect the views of the median voter.
Kornhauser illustrates the decentralized nature of the common law in a system where judges do not issue broad rulings, but rather resolve the disputes before them. I adopt many of the assumptions found in Kornhauser's paper, such as dichotomous decisions and respect for the results of precedent. 16 Much of the law and economics literature in the first branch assumes that each case is heard by just one judge. Appellate judges, however, often decide cases in panels. When judges decide cases in panels, there are additional considerations of aggregating preferences that must be taken into account. 17 For example, Frank Easterbrook showed that Arrow's Impossibility Theorem 18 applies to judicial panels. composition of panels can impact the decision. 20 One of the major findings is that there is a moderating effect of panels; a Democratappointee may vote differently depending on whether the other two judges on the panel are Republican-appointees or Democratappointees, for example. 21 These papers present a challenge to the traditional median voter model of panel behavior. I present a model illustrating how law evolves when judges with heterogeneous preferences decide cases narrowly. Consistent with the law and economics literature, I assume that the judges hear cases alone and hear cases sequentially. I further assume that judges respect the precedents set by other judges. Previous attempts to model legal evolution in law and economics have largely focused on situations where judges issue threshold "rules" when deciding cases. In these models, the facts of specific cases that come before the court are largely unimportant to the development of law. 22 I illustrate incremental change in law using a very simple example. Drivers may be held to be contributorily negligent in railroad crossing accidents, but this depends on how much of the track the driver could see as he approached the crossing. A case with a random fact pattern comes before the court and a judge is randomly-selected to decide the My model departs from the literature on this point. Judges in my model do not set broad rules. Rather, I assume that judges merely resolve the disputes before the court, leaving parts of the law unsettled and affording judges of future disputes the opportunity to influence the direction of the law. In a recent paper, Baker and Mezzetti, cited above in note 7, model a situation where the facts of the case are important to the development of the law. Glenn Ellison and Richard Holden model a situation where a rule is generated when a principal instructs an agent on how best to respond to idiosyncratic situations. An analogy can be drawn between these idiosyncratic situations and the facts of cases. See Glenn Ellison and Richard Holden (2008), 'A Theory of Rule Development,' Mimeo.
dispute. If the case is not governed by a previously-decided case, the judge has discretion to decide in line with his or her own views. If a case is governed by precedent, it is assumed that the judge respects that precedent. Over time, precedent covers an increasing proportion of fact patterns and the gray area between precedents narrows. Eventually, the law converges on a bright-line legal rule. But where will that bright-line rule be drawn if judges have different views?
The solution is not intuitively or mathematically obvious. Imagine there are two judges, one who is very pro-railroad and one who is very pro-driver, my model suggests that it is unlikely that the legal rule will represent the compromised point of the view. The bright-line rule is unlikely to be found in the middle ground of the judges' respective ideal points. In fact, under my assumptions, the midpoint of the judges' ideal points is the least likely outcome. Judges who decide early cases have a disproportionate influence on the direction of the law, since a precedent-based system of adjudication exhibits strong path dependence. The bottom line is judges' biases do not necessarily counteract or balance one another.
My model illustrates the situation of a standard hardening to a rule. This is consistent with the thinking of Oliver Wendell Holmes, H.L.A. Hart, and Richard Posner, among many others, who have suggested that standards evolve into rules over time if the courts respect precedent. 23 particular decision or on a particular panel; but rather over many cases over time. My model does not analyze the effect of having a "Brennan" and a "Scalia" on the same panel. The dynamic effects of intra-panel bargaining are, of course, important influences on judicial outcomes. 25 The model itself is a stand-alone contribution to the emerging literature on judicial decision-making that seeks to describe the content of law. The key finding of the model, showing that the case law does a poor job of finding the middle ground of judges' preferences, can be applied to other debates in legal scholarship. In this paper, I use the key finding to explore judicial appointments. I challenge the conventional wisdom that "balancing" an appellate court will wash away the biases of judges. This intuition, that there is a need for balancing a court to generate centrist legal rules, may influence the appointment of judges. For example, Democratic senator Charles E. Schumer contended in 2004 that Democrats should be willing to give more leeway to George W. Bush's conservative nominees to the Ninth Circuit in order to redress a perceived liberal imbalance on the court: "I am ready and willing to support the appointment of conservatives to this court. While it's gotten more conservative of late, it's still the most liberal court in the country, it's still out of balance, and it still needs some evening out."
My model, however, focuses on a different dynamic effect. I analyze the effect of having a Brennan deciding one case narrowly on the facts, and a Scalia deciding a subsequent case narrowly on the facts.
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Since case law converges disproportionately to the respective ideal points of the judges in my model, the conventional wisdom that offsetting the existing biases of the sitting judges to generate centrist laws is shown to be misguided. Rather than strategically offset the biases of existing judges, it is better for the appointer to select a judge who shares his preferences.
This result highlights one key difference between the appointment of judges to the bench and the election of politicians to a legislature. There exists a branch of scholarship analyzing voting behavior of citizens in competitive democratic elections. Political scientists have debated whether citizens vote for parties based on the platform of the party or the outcomes. Proponents of the proximity model contend that voters prefer parties that are ideologically similar to their views; 27 25 See references cited above in note 21. while proponents of the directional model argue that voters prefer parties who have views that are more extreme than their own, to balance out the views of opposing parties. 28 Orit Kedar, for example, presents a model that shows moderate voters who are primarily concerned with the policy outcomes will prefer extreme parties. 29 The moderate executive in my model-the analog of the moderate voteris also concerned with outcomes not platforms, but still prefers to appoint a moderate judge. This difference is driven by the sequential nature and narrow effect of judicial opinions that generates only probabilistic legal rules, and, unlike rules created by a legislature, these legal rules are highly unlikely to reflect the expected legal rule.
The remainder of the paper is structured as follows. Section II provides motivating examples illustrating how case law evolves when judges decide cases narrowly. Section III describes how the model operates and outlines the solution to the model. Section IV uses the key finding of the model to analyze judicial appointments. A final section concludes. Mathematical solutions to the model are found in the appendix.
II. ILLUSTRATIVE EXAMPLES

A. Grossly excessive punitive damages
In this section I present a stylized example illustrating how case law evolves in my model. 33 the majority of the court decided that a punitive damages award of $840,000 against an insurance company was not excessive when the actual compensatory damages were $200,000. Justice Blackmun wrote the main opinion stating: "We are aware that the punitive damages award in this case is more than 4 times the amount of compensatory damages, is more than 200 times the out-of-pocket expenses of [the plaintiff], and, of course, is much in excess of the fine that could be imposed for insurance fraud [under Alabama legislation.]" 34 He concluded: "While the monetary comparisons are wide and indeed, may be close to the line, the award here did not lack objective criteria. We conclude, after careful consideration, that in this case it does not cross the line into the area of impropriety." 35 In ten-to-one. 37 Justice Stevens, writing the lead opinion, wrote that if the ratio were as high as ten-to-one, the punitive damages award in this case would not "jar one's constitutional sensibilities." 38 In 1996, the Supreme Court decided B.M.W., Inc. v. Gore. 39 In that case, a car dealership was found to have caused $4,000 worth of damage to a buyer by repainting a car that was damaged pre-delivery and selling the car as new. The jury awarded $4 million in punitive damages which was later reduced by the state appellate court in Alabama to $2 million. The Supreme Court distinguished this case from the previous two, holding that the ratio of 500-to-one was grossly excessive. Justice Stevens noted: "When the ratio is a breathtaking 500 to 1. . . the award must surely 'raise a suspicious judicial eyebrow. '" 40 In The majority held that the defendant did not behave in a manner that warranted such high damages. The Gore decision said nothing about the gray area of ratios between ten-to-one (not excessive) and 500-toone (excessive). 41 a punitive damages award of $145 million was deemed to be grossly excessive when compared to the compensatory damages of $1 million. The court once again refused to impose a bright line ratio. 42 Justice Kennedy however noted that few awards that exceed singledigit ratios would probably be acceptable. 43 
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The compensatory damages in this case were only $ 19,000 while the punitive damages award was $ 10 million. "While petitioner stresses the shocking disparity between the punitive award and the compensatory award, that shock dissipates when one considers the potential loss to respondents, in terms of reduced or eliminated royalties payments, had petitioner succeeded in its illicit scheme. Thus, even if the actual value of the 'potential harm' is not between $ 5 million and $ 8.3 million, but is closer to $ 4 million, or $ 2 million, or even $ 1 million, the disparity between the punitive award and the potential harm does not, in our view, ' 42 See, e.g., 538 U.S. at 425: "We decline again to impose a bright-line ratio which a punitive damages award cannot exceed" (per Justice Kennedy).
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in the range of 500 to 1, or, in this case, of 145 to 1." 44 The ratio of 145-to-one was held to be disproportionate, excessive, and therefore, unconstitutional. 45 The ratios in the four cases are depicted in Figure 1 . 46 The first case holds an award of four times the damage to be constitutional (Haslip, 1991) . The second case holds that a ratio of ten times would also not violate the fourteenth amendment (TXO, 1993). The third case (Gore, 1996) shows that a ratio of 500-to-one is grossly excessive, as is ratio of 145-to-one, from the fourth case (Campbell, 2003) . The gray area has narrowed over time. My simplification of this jurisprudence in this area illustrates that as more cases are decided (and decided narrowly), the "gray area" of the law disappears and we begin to converge toward a rule. The four cases are shown on a spectrum that indicates the ratio of punitive damages to harm. Ratios lower than 10:1 have been found to be constitutionally acceptable. Ratios higher than 145:1 have been found to be unacceptable. In between ratios of 10:1 and 145:1 is a gray area.
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Ibid (references to Gore have been removed). 45 Other factors such as the wealth of the defendant and the fact that the defendants had been similarly punished elsewhere (Texas) were not held to be relevant. See 538 U.S. at 426-428. In Philip Morris, the compensatory damages award from the Oregon court was around $ 821,000 and the punitive damages award was about $ 79.5 million. The Supreme Court did not decide whether the ratio of 97:1 was grossly excessive or not. The decision of the majority instead focused on whether the punitive damages award was improperly calculated because it took into account harm to other smokers who were not party to the case. The Exxon decision is not included because it focuses on admiralty law, rather than state-court punitive damages awards. In this case, the Supreme Court ruled that a punitive damages award of $ 2.5 billion should be reduced to around $ 500 million, when the compensatory damages were around $ 507 million. The court held that under federal maritime jurisdiction the fair upper limit was a compensatory-to-punitive damages ratio of 1:1. This admiralty case does not affect state-court punitive damages awards.
B. Other examples
The example above is merely used to illustrate the incremental nature of legal evolution. The example uses Supreme Court cases; however, my model is not per se a model of Supreme Court judicial behavior. It does not analyze how a panel of (the same) nine justices decide cases. My model rather illustrates how the law evolves when the bench consists of different judges with heterogeneous preferences who resolve disputes individually and sequentially. In the context of the Supreme Court, the ideology of the median judge may change over time, 47 but the model is a better fit for all other courts where judges are selected randomly to hear cases. There are myriad other examples that one could point to involving standards that evolve toward rules in this manner. I provide a very brief overview of such four examples.
i. Non-compete covenants in employment contracts
Most state courts decide whether a non-compete covenant in an employment contract is reasonable or not in a case-by case manner. 48 Covenants against competition are tolerated only if they are strictly limited in time and territorial effect, and these limits are reasonable. 49 The Supreme Court of Georgia provides a nice example of how courts resolve these disputes narrowly and adhere to precedent. In 1968, the court decided that a restrictive covenant that lasted for just one year and restricted the former employee from working within a 10
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Not all state courts analyze non-compete covenants this way. Indeed, in some states, such as California, the use of non-compete covenants in employment contracts is prohibited. Forty-four states have not prohibited such clauses in employment contracts, however. mile radius of the former employer was "reasonable both as to time and territory." 51 Two years later, the court decided that a covenant of two years covering an area of 31 states was an unreasonable restriction, because it was "oppressive to the party restrained and opposed to the interests of the public." 52 The 1970s and 1980s saw a series of decisions that filled the gap between these two cases. 53 The gap between covenants that were deemed unreasonable and those that have been deemed reasonable narrowed, and the gray area diminished. When cases fell within the ambit of a precedent, the court issued decisions that were consistent with precedent. 54
ii. Ministerial exception to Title VII
Convergence and line drawing in the law, obviously, does not always involve a spectrum with numbers. Courts can still rank and compare fact patterns when these facts are not easily described by numbers. As an example, take the "ministerial exception" to Title VII. Federal courts have held that they do not have jurisdiction to apply Title VII to employment relationships involving a church and a minister because the state would be encroaching upon the forbidden area of (1974) . In that case, the defendant former employee was working in a county where the plaintiff former employer had no customers. The court held that a non-compete clause was overly broad if it prohibits employment in areas where the employer does not do business. The injunctive relief sought by the former employer was not granted. 54 For example, a covenant that covered a radius of 35 miles but lasted only six months was deemed reasonable and not unduly broad. religious freedom. 55 The landmark decision McClure v. The Salvation Army 56 found that an exception applies to ordained ministers. This was later extended to include associates in pastoral care 57 and probationary ministers. 58 A series of cases followed, with litigants testing where the courts draw the line. A typist-receptionist at a church was held not to fall within the exception; 59 neither did an editorial secretary at a religious printing press 60 or a director of plant operations at a religious hospital. 61 On the other hand, a communications manager who acted a liaison between the church and parts of the congregation was held to fall under the ministerial exception. 62 Generally, teachers at religious institutions have not been found to fall within the ministerial exception; 63 but if the teacher's primary duty is spreading faith, religious participation, then the exception applies. 64 Over time, the gray area between what is covered and what is not covered by the exception has narrowed. The line of liability may be drawn at one end of the spectrum very early in the evolution of a law, even if the disputes are decided narrowly. Take, for example, the way the Delaware Chancery Court has interpreted "material adverse change" clauses ("MAC" clauses) in merger contracts. A MAC clause in a corporate merger agreement allows the acquirer to walk away from the merger if the target suffers a material adverse change (or effect) between the time of signing and the time of closing; however, the Court of Chancery has never recognized a change or event as being materially adverse. In deciding cases, Delaware courts have placed "strong emphasis on the particular facts." 65 The first case, In re IBP, Inc. S'holders Litig., 66 represents an example of an early case in the evolution of law being decided narrowly, and implicitly resolved most potential disputes. Tyson Foods discontinued its purchase of IBP after signing the merger agreement, claiming that an unexpected forty per cent drop in the target's sales constituted a material adverse change, and gave rise to a right to terminate. 67 Vice Chancellor Strine found the case to be a close one, 68 but decided that the drop in earnings was not a material adverse change. 69 V.C. Strine wrote that this finding reflected his own personal perspective that a "reasonable acquirer" should be viewing takeovers from a "longer-term perspective"; 70 explicitly noting that his own view was "seller friendly. The Vice Chancellor explains that his conclusion is heavily influenced by his own temporal perspective that may not be shared by other judges. See 789 a.2d at 71, The IBP decision was seen by commentators as surprising. 72 Commentators suggested that the interpretation of the materiality standard is "so demanding that-absent a cataclysm of biblical proportions-it cannot be met." 73 The benchmark was set "impossibly high," ensuring that the MAC clause will almost certainly not be invoked. 74 The line was drawn heavily in favor of sellers. It became very difficult for buyers to walk away under the auspices of a material change. This example illustrates how the decisions of early cases can lead to the law settling at one end of the spectrum relatively early in the evolution of the law. A standard that settles quickly is less likely to be litigated. Indeed, it took another seven years before the Delaware Chancery Court heard another case where a buyer sought to enforce a MAC clause. 75 footnote 170. He also wrote: "Tyson has evinced more confidence in stock market analysts than I personally harbor." 789 A.2d at 71. 
iii. MAC clauses in merger agreements
iv. Contributory negligence of drivers
Finally, judges may not decide cases narrowly all the time, but any dicta handed down by judges in early cases may be nullified in subsequent cases. In this way, judges are constrained in their attempts to set rules. Take, for example, the cases determining the contributory negligence of plaintiff automobile drivers injured in railroad crossing accidents from the late 1920s and early 1930s. Railroad companies could be held negligent if drivers were injured or killed on railroad crossings without bells and whistles to indicate an on-coming train. Drivers were sometimes held to be contributorily negligent. Courts took into account factors such as how much of the track the driver could see when he approached the danger zone. In the 1927 case,
The Supreme Court revisited the issue seven years later in Pokora v. Wabash Rwy Co.. the Supreme Court found that the driver was contributorily negligent in spite of the fact that he could only see 243 feet of track. Justice Holmes, writing for the unanimous court, added dicta stipulating that the driver always has a responsibility to stop, look, and listen-and even get out of his car-if he is not certain whether a train is coming. 77 Contrary to the dicta in Goodman-but not inconsistent with the result-the court found that a driver who could see only 130 feet of the track was not contributorily negligent. The court held that the plaintiff could not have been protected by having such a short glimpse of the track. Justice Cardozo, writing for the unanimous court, 78 wrote that there "is no doubt that the opinion in [Goodman] is correct in its result," 79 but noted that he was not bound by Justice Holmes's dicta. 80 In this section I provide a sketch of my model. The model illustrates how case law evolves when judges resolve disputes narrowly. I do not address why judges resolve cases narrowly; it is rather assumed that they do. 81 I use a very simple example. Suppose there is a jurisdiction with just one level of court.
I show how a rule emerges when judges sequentially resolve disputes and interpret vague standards such as "reasonable," "excessive," and "material." It is ex ante unclear what the dividing line will be between compliance and violation. The "rule," however, emerges from judges resolving disputes and acting consistently with precedents. 82 When a case comes before a court, a single judge-chosen at random-decides the case. The court has been asked to decide whether an automobile driver was contributorily negligent when injured or killed in a railroad crossing accident. I assume that the only key fact that all judges take into account is the field of vision the driver had of the railroad track as he approached the crossing. 83 If the driver could not see any length of the track, he will not be held to be contributorily negligent. If the driver could see a very long length of the track, he will be held to be contributorily negligent. In line with Kornhauser's 1992 model, the decisions of judges are dichotomous. 84
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An alternative explanation for this assumption is that if judges do add dicta, the dicta can be subsequently ignored, rendering all decisions narrow in effect-as in the Goodman and Pokora examples above in section II.B.iv. Two recent law and economics papers have explored the issue of breadth of judicial decisions. In these two papers, the breadth of the decision is chosen by the judge. See, Baker and Mezzetti, cited above at n A 7; and Anderlini, Felli, and Riboni, cited above at n 6. See Pokora, 292 U.S. at 100, where Justice Cardozo makes reference to the "zone of danger." judge simply decides if the driver was contributorily negligent (i.e., had a sufficient field of vision and should have stopped) or not. Different judges, however, have different views about where the line should be drawn.
i. Facts
There exists a spectrum of facts along one dimension. 85 The facts of any case are described by a point on this line. The point is essentially a "bundle" of different key facts that will be relevant to liability. Bundles of facts are ranked in order of egregiousness. These facts are assumed to be objective and verifiable. 86 In my example, I make a very simple assumption about the nature of "facts." I assume that prior to any judicial intervention the length of track that the drivers can see when they cross a railroad track is uniformly distributed between 0 feet and 400 feet. That is, there are some crossings where the driver is afforded no visibility, there are some crossings where the driver is afforded a great deal of visibility, and there are many different intermediate types of crossing. The assumption of a uniform distribution merely suggests that there is some variation in the facts of cases, but the facts are not necessarily skewed toward the extremes, nor skewed toward the middle. The facts of cases that come before the court are drawn at random. The assumption of randomness abstracts away problems of selection effects. 87 84 Kornhauser, cited above in note 15, at 171. Kornhauser explains that this assumption is representative of legal decisions. "Legal questions almost always have yes or no answers. While the plaintiff seeks a remedy from a potentially large number of possible outcomes, the question of law generally is simply whether she has a right to recover or not."
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A model that places factual scenarios on just one dimension may appear to have limited application. I discuss the effects and sources of multiple dimensions below in section III.C.ii.
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This abstracts away from any possibility of judicial fact discretion. In real cases, judges may have the ability to selectively choose which facts to emphasize in a decision or perhaps the ability to nudge the bundle of facts to give the impression that the facts of the case are more or less egregious than they are. This is a feature of legal realist thinking. See e.g., Jerome N. 
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The assumptions of the model can be tweaked to permit situations where facts are not drawn randomly. For example, if litigants only bring, or judges only allow, extreme cases early on in the development of the law, the law will converge much faster. There is a substantial literature in law and economics discussing the sources and ii.
Judges and ideal points
Different judges have different views of where the line of liability should be drawn. To align the model with the empirical literature in this area, I shall refer to each individual's threshold line as their "ideal point." 88 Suppose that there are just two judges with different views. One judge, Lewis, is very pro-railroad company. He has an ideal point of 0 feet. He believes that any driver who gets hit by a train is at fault. If the driver is unsure whether a train is coming as he drives toward a railroad crossing, he should get out of his car and look down the track. The other judge, Rita, is very pro-automobile driver. Her ideal point lies at the other end of the factual spectrum, at 400 feet. She believes that any driver who gets hit by a train should recover, unless the driver could see further than 400 feet when they crossed the track. The midpoint of the two judges' ideal points is 200 feet. After a random case comes to court, a judge to hear the case is randomly selected. 89 There is a fifty per cent chance of drawing Lewis and a fifty per cent chance of drawing Rita for each case. I have chosen these two "extreme" ideal points for the purposes of illustration only. I could have, for example, assumed that Lewis has an ideal point of 100 feet and Rita has an ideal The selection of cases for trial is also affected by a court's discretion to choose the cases that come before it. In my model, if case selection is not random the distribution of facts will not be uniform. I assume that judges receive utility from the outcomes of particular cases. In a world unconstrained by precedent, each judge has preferences for the desired outcome in all factual situations, ∈ [0, 400]. We will call the dichotomous outcomes, L and NL, for liability and non-liability respectively. The desired outcome in a case with facts f is r*(f), the outcome that generates greater utility. The ideal point for judge i is the fact pattern, fi*, where the judge is indifferent between liability and non-liability:
( | * ) = ( | * ). point of 300 feet. Below, I point out how such a change in assumptions would affect the results.
The assumption of just two judges is clearly not entirely realistic; however, one can think of two equally-sized blocs of judges. Judges within each bloc share similar preferences and ideal points of the law. The assumption of two blocs of ideologically opposed judges is a simplification or abstraction of the empirical evidence relating to judicial ideal points. Empirical calculations of the ideal points of federal judges have been estimated by Andrew Martin and Kevin Quinn, along with various co-authors. 90 iii.
Decisions: stare decisis and discretion
It is commonly stated that judicial behavior is not adequately explained by either extreme realism or extreme legalism. 93 A judge has discretion to decide a case that does not fall with the ambit of a previous decision. An alternative way of thinking about this is that if legalist methods fail to provide an answer, the judge falls back to his or her ideological preferences. If the judge is not constrained by precedent, he or she can resolve the dispute in a manner that reflects In some cases, a judge may have discretion to decide a case and may deliver a decision that reflects his or her own view of what the optimal law is. In other cases, however, the judge will feel bound by precedent. Even if the judge believes the decision is incorrect, over-ruling precedent can be costly. My model reflects this. It is assumed that the discretion is greater earlier in the lifespan of a law. Once the law becomes more certain, judicial discretion and influence is less apparent.
92
Data from Epstein, Martin, Segal, and Westerland, cited above in note 90. 93 See e.g., Kornhauser, cited above in note 14; Posner, cited above in note 3; Klein, cited above in note 82. his or her own view of the optimal law. Suppose that the first case drawn involves a driver who could see 243 feet of track when he was in the danger zone. Lewis is selected at random to hear the case. Recall that he is pro-railroad company and has an ideal point of 0 feet. He finds the driver contributorily negligent.
A judge does not have discretion in every case though. Judicial decisions have precedential effect and constrain judges that hear subsequent cases. It is assumed that it is prohibitively costly for a judge to overturn or, more accurately, act inconsistently with an earlier ruling. 94 Readers may further be concerned that the precedent value of cases heard by a single judge is low.
Adherence to precedent is costless. 95 The model can, under some assumptions, accommodate the presence of panels. Suppose decisions are made by panels of three judges. If we draw any three judges, the median voice on any panel will be drawn from one of the two blocsessentially, the median voice on the panel is the single judge in my model. In this respect, the presence of panels has no effect upon the results. 96 This story does not, however, address some of the important moderating effects of panel composition noted in the introduction, which my model does not capture. 97 The assumption that judges follow precedent is incorporated into the model in the following way. After Lewis decides that a driver who could see 243 feet was negligent, an implicit rule is created: drivers who have a field of vision that is 243 feet or more will be held to be negligent. That is, not only does the first case cover the specific facts of 243 feet, but also all those cases where the driver could see more than 243 feet. Now, even if Rita hears a case where the driver had a field of vision of 300 feet, she would follow Lewis's precedent and hold the driver negligent. This implicit rule is depicted in Figure 3 . 94 The cost of acting inconsistently with precedent is assumed to be greater than the largest differential in utility for any fact pattern. 95 This is commonly true; however, the decisions of single judges may have strong precedent effect. Take, for example, the famous copyright law decision of Folsom v. Marsh, 9 F. Cas. 342 (1841), or the decisions of Delaware Chancery Court.
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If the judges' ideal points are uniformly distributed, then there is an effect of panels here. The median voice is even less likely to be extreme, and therefore, the law will be even more likely to converge to the median judge's ideal point. 97 See references, above at notes 17 to 21, and accompanying text. There are, of course, limits to the strength of stare decisis. For the meantime, I shall simply assume that whenever a case falls within the determined area, it is very costly for judges to act inconsistently with such precedent. 98 I assume that cases falling within the implicitly determined area will never be litigated. 99 Subsequent cases are, thus, drawn from the gray area. After the first case is decided, the gray area shrinks from all possible fact patterns to scenarios where the driver can see between 0 feet and 243 feet of the track. The first judicial decision does not provide any information as to how cases within this range will be determined. If a case in this range arises, the judge will not be constrained by
There are (at least) two justifications for this assumption. Drivers and railroad companies may change their behavior in response to changes in the law. For example, after Lewis's first case, drivers behave more cautiously. An alternative explanation suggests that parties know the law and cases where the driver could see more than 243 feet of the track will never be litigated. 98 See e.g., Cardozo, cited above in note 1, at 149: "The labor of judges would be increased almost to the breaking point if every past decision could be reopened in every case, and one could not lay one's own course of bricks on the secure foundation of the courses laid by others who had gone before him. The non-ergodicity of cases is driven by this assumption that cases are not drawn-or at least are rarely drawn-from the determined or governed areas. If I drop this assumption and allow cases in the governed area to be brought, the following testable hypothesis emerges: judicial behavior becomes less attitudinal and more legalistic over time. Early decisions in the lifespan of a law are more likely to be correlated with judicial preferences; later decisions are more likely to legalistic. After some time, the bulk of cases would have determinate, predictable outcomes. This corollary appears at some odds with recent empirical literature which suggests that judges have more "discretion" in later cases. See Stefanie A. Lindquist and precedent. The judge has discretion to decide in accordance with his or her beliefs.
Suppose the next case involves a driver who could see 130 feet of track. Rita is chosen at random to decide the case. She distinguishes this case from the only precedent on point. She notes that a field of vision of 130 feet is a lot less than 243 feet and holds in favor of the driver. This is depicted in Figure 4 . The gray area of the law shrinks over time. As more and more cases are decided, a greater portion of the spectrum of behavior becomes determined. Because of the assumption that judges strictly adhere to the implicit rules generated by precedents, the undetermined area never grows. The accumulation of decisions results in an explicit rule. For example, the law may converge to a bright line rule of 180 feet. Any driver that can see more than 180 feet of track and is hit by a train is contributorily negligent. Any driver that can see less than 180 feet of track is not negligent. This is illustrated in Figure 5 . 
B. The solution
In the simulated example above, case-by-case adjudication generated a threshold rule of 180 feet. A rule in the neighborhood of 180 feet, however, was by no means guaranteed. The facts of the first case were drawn at random. The first driver could have seen anywhere between 0 feet and 400 feet. The law may have converged to a different rule depending on the facts of that first case. Further, the first judge in that case was drawn at random. In our example, Lewis held the first driver negligent. If Rita were drawn first the law would converge to a different, more pro-driver rule.
How does case law aggregate the different preferences of Lewis and Rita? The solution is not intuitively obvious. One might hypothesize that if randomly-selected judges narrowly decide cases on the facts, the law will tend to converge toward the mean average of the judges' ideal points. Sometimes Lewis decides disputes, pulling the expected boundary of liability toward 0 feet; sometimes Rita decides the disputes, pushing the expected boundary toward 400 feet. This intuition suggests that the distribution of converged rules is a singlepeaked bell-shaped function, with the peak at the midpoint of the two judges' ideal points, 200 feet.
An alternative intuition may suggest the ex ante distribution of converged legal rules parallel the ex ante facts. Given that there is an equal likelihood of drawing a pro-railroad judge as there is of drawing a pro-driver judge, one might think that the distribution of converged rules would simply mirror the uniform distribution of facts. This hypothesis suggests that the probability that the converged rule will be between 0 and 10 feet is exactly the same as the probability that the converged rule will be between 200 and 210 feet.
Neither of these hypotheses, however, turns out to be correct. These intuitions fail to take into account the powerful effects of path dependence in the law when judges adhere to precedent. The mathematical solution to this model is by no means trivial. It is formally derived in the appendix. 100 For the purposes of the main text it will suffice to merely illustrate the solution and emphasize important features of the distribution of law. The distribution of converged rules is illustrated in Figure 6 . It shows the probability of case law converging on any candidate rule. The probability density function is U-shaped, blowing up at 0 feet (Lewis's ideal point) and 400 feet (Rita's ideal point). 100 See Appendix A. It is important to point out two key properties of the ex ante density function of the converged rule: the expected rule and the variance.
(1) The expected rule is the mean of the judges' ideal points. The expected value of the distribution in our example is 200 feet. This is the mean and median of Lewis and Rita's ideal points.
(2) The variance of the distribution is extremely high. The density function blows up the judges' respective ideal points, 0 feet and 400 feet.
Although the expected law is 200 feet, the chances of the law converging to the neighborhood of 200 feet are very slim. Contrary to our intuitions, the density is at its lowest at 200 feet. That is, the chance of the law converging to the neighborhood of 200 feet is lower than any other candidate rule. The law is far more likely to end up near either ideal point than in the middle.
The tractable mathematical solution for this particular model allows me to be specific about probabilities. There is a greater likelihood of the law converging to a rule in the range of the lowest 5% or highest 5% than there is of the law converging to a rule in the middle 40%. That is, it is more likely that the rule will be below 20 feet or above 380 feet than the rule will be between 120 feet and 280 feet. 101 The chances of generating a law that reflects one of the judge's ideal points is comparatively very high. 102 Why does case law do such a poor job of compromising and finding the middle ground when judges simply resolve the dispute before the court? First, let's examine why the likelihood of the law converging to the mean of the two judges' ideal points is so low. Think of the unlikely set of circumstances that need to occur in order for the law to converge to the neighborhood of 200 feet. Lewis would need to hear all the cases where the driver could see more than 200 feet and Rita would have to be selected to hear cases where the driver could see less than 200 feet. Since judges are chosen at random, the chance of this occurring is low. Now let's turn our attention to the two ideal points: 0 feet and 400 feet. Why is it that the likelihood of converging to the neighborhood of one of these points so high? Because the facts of potential cases are uniformly distributed and random cases come before the court, it might seem that the chance of getting a case with "extreme" facts (i.e., the facts of the case are close to either 0 feet or 400 feet) is quite slim. That intuition, however, focuses on the first draw of the urn only. There are multiple chances to draw facts close to one of the judges' ideal points. Even if we get an extreme fact pattern in the first case but the decision is not extreme (e.g., a driver who can see 380 feet is held to be contributorily negligent), we can still converge to the other end of the spectrum (e.g., toward a rule in the neighborhood of 0 feet) in subsequent cases. The chance of eventually getting an extreme case is high because there are multiple chances to draw such a case.
The model highlights the importance of path dependence in case law when judges adhere to precedent; a phenomenon that is wellrecognized in the literature. 103 
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The probability that the law will converge to the lowest 5% or highest 5% of the domain between the two ideal points is 28.7%. The probability that the law will converge to the middle 40% is around 26.2%.
My model goes a step further though and, in describing the content of the legal rule, illustrates that the case law converges disproportionately toward the respective ideal points of the judges. To be sure, there is some compromising of the views; but it is not strong moderation. The likelihood of the law converging to the 102 The probability that the law will converge to the lowest 1% or highest 1% is around 13%. This is ten times as likely the law falling within a domain 1% either side of the midpoint, around 1.3%. neighborhood of the judges' ideal points is high. I now explore extensions to the baseline model and examine conditions under which we might expect greater moderation.
C. Extensions to the model i. Other distributions of judges' ideal points
The model makes very simple assumptions about how judicial ideal points are distributed; there are either pro-railroad judges (with an ideal point of 0 feet) or pro-driver judges (with ideal point of 400 feet). In this section, I will highlight the effect of different distributions of ideal points.
The model highlights the importance of variance in judicial ideology, rather than simply focusing on the median or mean ideal point of different judges. Imagine a jurisdiction with just one judge, Michael, who has an ideal point that is the same as the mean and median ideal point as in the two-judge example above, 200 feet. It is trivial to show that, in this world, the law will converge to the Michael's ideal point, 200 feet. In my model with heterogeneous preferences, there is a strong chance that two jurisdictions with exactly the same distribution of judges could end up with very different laws. If the dispersion of ideological preferences is high, then the mean or median of the ideal points will not be a sufficient statistic for informing the content of the legal rule. 104 That is, we may learn very little information about judge-made law from simply looking at the ideology of the median judge on a state court or a circuit. There is some empirical evidence to support this assertion. 105 
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There is an empirical literature that focuses on the effect of the median judge, but this has primarily looked at the influence of the median judge on the Supreme Court. See e.g., Martin, Quinn, and Epstein, cited above in note 47; Lee Epstein and Tonja Jacobi (2008), 'Super Medians,' 61 Stanford Law Review 100. This literature is not directly applicable to the point that I am making here as these papers focus on the influence of the median on one panel that hears all cases. My analysis rather focuses on the median ideal point of many judges who hear cases individually.
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In a recent paper, Richard Posner, Andrei Shleifer, and I detail the judiciallycreated idiosyncratic exceptions to a tort doctrine-the economic loss rule-that different state courts have used. See Anthony Niblett, Richard A. Posner, and Andrei Shleifer (2010), 'The Evolution of a Legal Rule,' 39 Journal of Legal Studies (forthcoming). We empirically show that state courts use different idiosyncratic exceptions. That is, the line of liability is drawn differently in different states. Further, we showed that the different lines of liability that state courts drew with respect to the economic loss rule are not correlated with a measure of average political ideology of the judiciary in each state. We use the average PAJID scores from each state supreme court, calculated in Paul Brace, Laura Langer, and Melinda G. Hall (2000), 'Measuring Readers may be concerned that the key result of my model-the case law does a poor job of finding the middle ground of different views when judges decide cases narrowly-is being driven by the assumption of two "extreme" judges. The key result still holds true if we have two judges with different ideal points that are not located at the very ends of the fact spectrum. Suppose that the facts of potential cases are still distributed uniformly between 0 feet and 400 feet, but Lewis has an ideal point of 100 feet and Rita has an ideal point of 300 feet. Under these assumptions, the ex ante distribution of the rule is U-shaped, blowing up at 100 feet and 300 feet. The law converges disproportionately to the respective ideal points, 100 feet and to 300 feet. The case law still has a low probability of converging to the midpoint, 200 feet. This is illustrated in Figure 7 . 106 
Figure 7:
The ex ante distribution of the converged rule if there are two blocs of judges with ideal points at 100 feet and 300 feet. Now let's introduce more than two judicial ideal points into the story. Take, for example, the scenario where we have three judges: Lewis (ideal point, 0 feet), Michael (ideal point, 200 feet), and Rita the Preferences of the State Supreme Court Judges,' 62 Journal of Politics 387. We investigate the correlation between the average political ideology of each state court and the incidence of judges circumventing the economics loss rule with wellrecognized exceptions. We find no correlation.
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The extension to Appendix A describes the formal solution.
(ideal point, 400 feet). 107 Let us now suppose that the judicial ideal points are uniformly distributed with ideal points ranging from 0 feet to 400 feet. This means that there are many, many different judges, each with a slightly different ideal point. The probability of a judge with an ideal point of 400 feet hearing the case is the same as the probability of a judge with an ideal point of 125 feet, or 288 feet, hearing the case. The ex ante distribution of the converged rule is now a single-peaked function. The peak is at the mean of the judges' ideal points. Now, the midpoint of the judges' ideal points has the highest probability, not the lowest probability. More starkly, the probability of getting the most extreme laws is now zero. The extreme views of judges essentially become nullified in a world where we have all viewpoints represented and judges decide cases narrowly. That is, if we have many different judges representing all different viewpoints, then the Cardozo Theorem appears to hold. This effect is illustrated in the right panel of Figure 8 .
The ex ante distribution of converged rules again reflect the respective ideal points of the judges. It is illustrated in the left panel of Figure 8 . The density function blows up at each of 0, 200, and 400 feet. As with before, there is slight moderation, and so the density is a little greater at 200 feet compared to the two outlying ideal points. The punchline of this analysis is that moderate judges are required if moderate laws are likely to emerge in my model. The eccentricities of the more extreme judges only wash away if we introduce moderate judges into the story. Simply placing judges on either side of the 107 Proofs of these propositions are not provided. The graphs of these figures were generated using simulations. spectrum and hoping to balance, or counterweight, the eccentricities of the judges, does not work.
ii. Multiple dimensions of facts
In real life, the salient facts of cases are rarely described along one dimension. For example, when the Supreme Court investigates the constitutional validity of state courts' punitive damages awards, they look not only to the ratio of damages to harm, but they also look to the egregiousness of the defendant's behavior. Similarly, when deciding whether non-compete covenants are reasonable or not, state courts look at multiple factors such as the length of time that the covenant covers and the territorial restriction. In the real life contributory negligence cases of Goodman and Pokora, the court took into account other factors such as the driver's speed, the number of tracks that needed to be crossed, the weather, and the time of day. 108 As already noted, the use of one dimension in the model is a simplification. Each point on the line represents a bundle of facts. In the contributory negligence cases, for example, the bundle may include all the relevant facts, such as the time of day and the number of tracks. The use of one dimension simply suggests that all the bundles of facts can be ranked from the most egregious behavior to the least egregious behavior. At one end of the spectrum, we have the driver who is most likely to be found contributorily negligent; a driver who was very familiar with the one-track crossing, who could see 400 feet of track when the weather was fine and it was the middle of the day. At the other end of the spectrum, we have a driver who is least likely to be found contributorily negligent; a driver who was unfamiliar with the many-track crossing, who could see 0 feet of track during a storm in the middle of the night. In between these extremes, we can imagine a variety of different fact patterns. The assumption of one dimension assumes that these fact patterns are ranked in the same way by all judges. That is, the model can easily incorporate multiple dimensions provided that judges agree on the ordinal ranking of cases or have high correlation between their respective ordinal rankings of fact patterns. For example, see Goodman: "He had been driving at the rate of ten or twelve miles an hour, but had cut down his rate to five or six miles at about forty feet from the crossing." 275 U.S. at 69. See also, Pokora: "The defendant has four tracks on Tenth Street;" 292 U.S. at 100. "Pokora made his crossing in the day time." 292 U.S. at 101. the field of vision that the driver had; while other judges focus on the number of tracks. Different judges will rank the bundles of facts differently. Under this assumption, we still get convergence to a rule provided that judges adhere to precedent. 109 Convergence, however, is slower under this assumption. The more dimensions that judges deem relevant the slower the rate of convergence to a rule. 110 A further complication arises if judges rank bundles of facts differently. Decisions of different judges may appear to be inconsistent if try to impose ordinal rankings upon the bundles of facts.
IV. APPLICATION OF THE MODEL: JUDICIAL APPOINTMENTS
When executives appoint judges they commonly seek to advance political goals through judge-made law. 111 The statistical evidence on appointees to federal courts is overwhelming. In the 140 years from 1869 to 2008, about 92% of the all 3,200 appointments to the lower federal courts went to candidates affiliated with the party of the appointing president. discussing President Clinton's nomination procedure: "there was a determined effort not to screen nominees ideologically. The president told Democratic senators and other officeholders that there should be no ideological screening. Excellence in intellectual ability and judicial temperament were of paramount importance as well as a firm understanding of the role of district courts to follow precedent and to be fair." at 279. 112 See, Epstein and Segal, cited above in note 111, at 26-7 for a summary of data from 1869 to 2004. Epstein and Segal obtain data on party affiliation of lower federal courts were obtained from Deborah J. Barrow, Gary Zuk, and Gerard S. Gryski (1996) , The Federal Judiciary and Institutional Change; Sheldon Goldman, Elliot Slotnick, Gerard
There exists a view among some legal scholars that newlyappointed judges should offset or counterbalance the biases of currently seated judges. Cass Sunstein, for example, has written: "President Clinton chose two centrist judges for the Supreme Court, Ruth Bader Ginsburg and Stephen Breyer. . . [B]ecause of their centrism, they cannot be seen to as ideological counterweights to Justices Antonin Scalia and Clarence Thomas." 113 Empirical evidence suggests that the conservative Justices Antonin Scalia and Clarence Thomas have voted in a way that is more conservative than the records of their appointing presidents, Ronald Reagan and George H. W. Bush. 114 This desire to counterbalance judicial ideology on courts is not limited to the Supreme Court. 115 In this section, I use the model described in section III to challenge the idea that appointing ideological counterweights will generate balance in the law. The model suggests that the eccentricities of judges do not balance one another. The model suggests that ideological counterweights are not likely to generate moderate rules on the bench, even if judges decide cases very narrowly.
Take the scenario previewed in the introduction. A moderate executive needs to fill a judicial vacancy. The only other judge on the bench is Rita, a judge whose views clash with the executive. She is too pro-driver for the executive's liking. If Rita hears all cases looking at drivers' contributory negligence-and even if she decides all the cases narrowly-the law will converge to a threshold rule of 400 feet. This is costly for the centrist appointer who believes the optimal rule is 200 feet. There are two candidates for the vacant judicial position: Lewis and Michael. Lewis has an ideal point of 0 feet. His extreme ideal point appears to be a counterweight to Rita's extreme view of 400 feet. If Lewis is appointed, the average ideal point will be 200 feet, which is the same as the appointer's ideal point. Michael, on the other hand, is a moderate and shares the appointer's ideal point. He believes that the optimal rule is 200 feet.
My model helps determine the content of the law if either judge is appointed. If Lewis is appointed, a judge with an ideal point of 0 feet, the law will converge to a U-shaped distribution with peaks at 0 feet and 400 feet. The likelihood of the law being 200 feet is slim. This is the ex ante distribution in section III. It is illustrated in the left panel of Figure 9 . If Michael is appointed, the ex ante distribution of laws will be different. With this distribution of judicial ideal points, there is no chance that the law can converge to a rule below 200 feet. If a case arises with a driver who can see, say, 100 feet, then it matters not whether Rita hears the case or whether Michael hears the case. Both judges believe that this driver is not negligent. This is true for all cases where the driver can see less than 200 feet, precluding the possibility of the law converging to a rule within this range. The ex ante distribution of the law is illustrated in the right panel of If the executive appoints an extreme judge like Lewis to balance out Rita's extreme views, the mean position of the ex ante law is 200 feet. The mean position of the law, however, is not the only factor to be taken into account. The ex ante variance of the final position of law is also important. Such variance is costly. If the executive appoints Lewis it is highly likely that the law will converge to the neighborhood of 0 feet or 400 feet. If, on the other hand, the executive appoints Michael, there is still a chance that Rita's views will dominate and the law will converge to 400 feet. But now there is a strong chance that the law will reflect the centrist's view and a rule in the neighborhood of 200 feet will emerge.
I assume that, for a centrist executive, extreme rules to the left are just as costly as extreme rules to the right. Deviations away from his ideal point in either direction are equally costly. That is, the cost functions are symmetric. 116 I also assume that the cost functions are continuous functions, minimized at the executive's ideal point, and monotonically increasing as the law deviates from the ideal point. Under these conditions, it is better for the executive to appoint Michael, the moderate, to the bench. The mathematical description of this problem is reserved for the appendix. 117 My approach has taken the view that the executive's objective in appointing judges is outcome driven. That is, the executive cares only about the content of the legal rule. There are, of course, other factors that weigh into the appointment decision. For example, the executive is constrained by other political players who have the power to block judicial nominees, such as the Senate. 118 Since extremists are more likely to be blocked, the argument for appointing a moderate judge is strengthened. 119 
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A symmetric cost function implies that the executive with an ideal point of 200 feet experiences the same cost under a rule of 100 feet as he does with a rule of 300 feet. Further, the executive is punished equally under rules of 0 feet and 400 feet.
On the other hand, the executive must appease the 117 See Appendix B. The result, that an appointer with moderate views should not select judges to provide a counterweight to extreme judges, is not driven by the shape of the appointer's cost function. There are some assumptions about the appointer's cost function-such as symmetry, continuousness, and monotonicity-that do limit this result, however. party base and various interest groups which may lead toward nominations of more extreme candidates. 120 I now explore five extensions to this example. The punchline of all five extensions is that the main result on judicial appointments does not change: the centrist executive may be better off appointing the moderate judge and not seeking to counterbalance the biases of sitting judges.
There are, of course, many considerations that an executive will take into account when appointing judges. For example, the executive may wish to overturn the precedents of existing or earlier judges. In the context of the Supreme Court, for example, the Reagan and Bush administrations were hoping to appoint judges who would roll back some prominent Warren and Burger-era precedents, such as Roe v. Wade. 121 More recently, there has been some discussion over whether Obama nominees will roll back the decisions of the Rehnquist and Roberts courts. 122 This is not a recent phenomenon. In the LincolnDouglas debates of 1858, then-Senate candidate Abraham Lincoln promised to appoint judges that would overrule the Dred Scott decision. 123 If judges are able to costlessly overturn precedent-or at least costlessly act inconsistently with precedent This is the basis for the first extension: what if judges can overrule previous decisions? Does this change the conclusion over which should be appointed? The answer is no. the other end of the spectrum. 125 By appointing an offsetting judge in this world, the center cannot hold. The law does not converge in a world of costless, or low cost, overturning. 126 A second extension one may consider is the effect of judges issuing broader rulings. If judges issue broad rulings (and these rulings are respected by judges in subsequent cases), this merely strengthens the claim for appointing the moderate judge. If a judge, upon hearing the first case, simply sets a rule that comports with his or her ideal point, then it is in the interests of the centrist executive to appoint Michael rather than Lewis. If Michael is appointed there will be a 50 per cent chance of a rule of 200 feet; if Lewis is appointed there is a 0 per cent chance of such a rule.
A third extension explores the effect of appointing a judge in a situation when there are existing precedents that will be respected, rather than a legal tabula rasa. For example, let's suppose that the first case was decided by Lewis and he held that the driver who could see 243 feet of track contributorily negligent. But then Lewis retires. At the time of the new appointment the gray area of the law is the domain between 0 feet and 243 feet. Here, the issue is not overruling but rather operating within the constraints of existing precedents. It is still the case that the executive should appoint a judge who shares his ideal point rather than a judge who will offset Rita's pro-driver preferences. Even if the precedent precludes any chance that the law can converge on the executive's ideal point, it is still in the interest of the executive to appoint a judge with similar preferences.
A fourth extension considers the possibility that the ideology of judges is not perfectly known at the time of appointment. For example, a nominated judge, perceived to be a moderate at the time of appointment, may turn out to be either left or right of the center when sitting. President Eisenhower regretted the appointments of Earl Warren and William J. Brennan, Jr. to the Supreme Court; as did President Truman of the appointment of Tom Clark. Empirical evidence suggests that notable "ideological shifts" of judges such as Harry Blackmun, John Paul Stevens, Sandra Day O'Connor, and David Souter 125 Saul Brenner and Marc Stier find that extreme judges are more likely to vote against the precedent than centrist judges. Saul Brenner and Marc Stier (1996), 'Retesting Segal and Spaeth's Stare Decisis Model,' 40 American Political Science Review 1036. As the authors note in footnote 2 at 1037, however, "[t]his finding is partly tautological, for strong ideologues achieve their high or low scores, in part, because of their failure to conform to precedents that are in conflict with their preferences." 126 The results on overturning are consistent with the findings of Gennaioli and Shleifer, cited above in note 12.
have been documented. 127 Overall, however, the empirical evidence suggests that, with respect to the Supreme Court at least, the ideological divergence between appointing presidents and appointed judges are only slight. The voting behavior of judges and the political ideology of the nominating president is strongly correlated. 128 The data, however, also suggest that the correlation drops for justices with more than ten years service. 129 At the court of appeal level, the positive correlation between the president's ideology and the voting behavior of judges is slightly weaker. 130 In my model, the effects of an ideological shift depend on whether ideological shifts are unbiased or not. If judiciary ideology can shift both ways over time-and the expected shift is zero-then the effect is neutral. Anecdotal evidence may suggest that it is more likely that justices become more liberal over time. Justices Stevens and Souter are notable examples. If this bias were both true and endemic in all judges, then the executive may wish to offset this bias by appointing judges who are further to the right. In my example, the argument for appointing the moderate judge is even stronger. However, the empirical evidence does not necessarily bear this out, suggesting that some judges become more liberal on the bench than expected and others become more conservative than expected. The model is simplistic in assuming that the executive's choice set consists only of Lewis and Michael. Restricting the choice set of judges in this way adduces the bold claim that centrists should not counterbalance the biases of sitting judges. Suppose now that the pool includes potential judges with all ideal points. Under these conditions, it may be optimal for the executive to appoint a judge whose preferences slightly offset the preferences of an existing judge-but it is not in the executive's best interests to fully offset or counterbalance these biases. Suppose, for example, that the executive has a "linear" cost function. That is, as the law diverges further from the executive's ideal point of 200 feet, his costs increase at a constant rate. It is twice as costly if the rule is 300 feet than if the rule is 250 feet. Under these assumptions, the executive would lean toward a judge who has an ideal point of about 160 feet. 132 The functional form of the executive's cost function does affect the selection of the judge now; but under all sensible cost functions, my model suggests that it is still the case that the law better reflects a centrist appointer's view if he does not try to completely offset the ideology of extreme judges.
V. CONCLUSION
This paper has examined how standards converge to rules when judges decide cases narrowly and respect precedent. The model determines the content of these legal rules if judges have different ideological preferences over the position of the law. The model suggests that the domain of the Cardozo Theorem is perhaps more modest than previously thought. Case law may not compromise and reconcile different positions of judges. If there are two groups of judges, the law will be unlikely to converge to the midpoint of the judges' respective ideal points; the biases of judges are unlikely to wash out.
If the executive wishes for judges to deliver moderate laws, then the executive should appoint moderate judges. It is unlikely that the extreme views of judges will be washed out by simply appointing judges with equally extreme views at the opposite end of the spectrum.
The model suggests that resolving disputes narrowly and not setting broad rules does little to negate the effects of judges with extreme views. Deciding cases narrowly is not a necessary, nor a sufficient, condition for generating centrist laws. Even though judges who decide cases narrowly are constrained by the facts of the dispute before them, the law will tend to reflect one of the extreme views if putatively offsetting extreme judges are appointed. is:
This distribution has the following features:
(1) H(0.5) = 0.5
(2) h(x) blows up at x = 0 and x = 1.
In order to generate the function used in the graphical example in section III, the facts are distributed uniformly over 0 feet to 400 feet, with the two judges having ideal points of 0 (Lewis) and 400 (Rita). It follows that the distribution is:
• � (400 − )
Distribution of the converged law if the judges are not at 0 or 1.
For the more general case where facts are distributed uniformly over [a, b] , but judges are drawn from a distribution where ∈ { , } where ≤ ≤ ≤ and Pr( = ) = 1 2 . The law cannot converge to a position between 0 and c, since all judges agree that such facts do not warrant liability. Similarly, the law cannot converge to a position between d and b as all judges agree this behavior should attract liability. The only area of interest is the area between c and d. When the facts are drawn from this area, cases will be decided differently depending on the judge.
The proof therefore mimics the proof in A, with the exception that the lower bound is c instead of 0, and the upper bound is d instead of 1.
The ex ante distribution of the law is: The area under Michael's curve is less than twice the area under Lewis's curve between p and 400.
Since the area under both curves is equal to 1, it holds that: That is, the cost to the executive is lower from appointing Michael (RHS) than from appointing Lewis (LHS).
Drawing the optimal judge from a large pool
Assume that the cost function of the appointer is linear. That is, the utility function is simply the absolute value of the difference between the actual converge rule and the ideal point of the appointer. In accordance with the example in the text of the paper, the ideal point of the appointer is 200 feet.
The linearity and symmetry of the cost function suggests that a rule of 300 feet is twice as costly as a rule of 250 feet, but equally costly as a law of 100 feet. The utility function is:
Assume Rita is already on the bench. The optimal appointee has ideal point, j*, where j* is defined:
